Presidency of the Council of Ministers
and Ministry of Social Security and Labour
Commission for Equality in Labour and Employment

Guaranteeing Equal
Pay between

Women and Men
In the European Union

Maria do Rosario Palma Ramalho

W
* *
* *
* *

L & ¢

COMMISSION FOR EQUALITY
IN LABOUR AND EMPLOYMENT




Guaranteeing Equal
Pay between

Women and Men

in the European Union

Maria do Rosario Palma Ramalho
PhD in Law

Study conducted within the ambit of the Project “Guaranteeing Equal
Pay Rights”, which was co-financed by the European Commission
as part of the V Community Gender Equality Programme (2001 — 2005)



RAMALHO, Maria do Rosério Palma

Guaranteeing equal pay between women and men in the European Union/
Maria do Rosario Palma Ramalho [on behalf of] Commission for Equality
in Labour and Employment. - Lisboa : DEEP. CID, 2004. — 120 p. ; 23
cm.

ISBN 972-704-230-9

Women / Men / Equal pay / Discrimination / Equal treatment /
Labour standards/ Legal aspects / Portugal / Ireland / Italy /
Luxemburg / Norway

CDU 331.2

PRESIDENCY OF THE COUNCIL OF MINISTERS
AND MINISTRY OF SOCIAL SECURITY AND LABOUR

Title: “Guaranteeing Equal Pay between Women and Men in the European
Union.”

Author: Maria do Rosério Palma Ramalho
PhD in Law — Professor at the Faculty of Law of Lisbon

TRANSLATION: TRADUTEC

Edition, Layout, Printing and Distribution:

Departamento de Estudos, Estatistica ¢ Planeamento
Centro de Informagdo e Documentacio

Pr. de Londres, 2-2.°- 1049-056 Lisboa
Tel. 21 843 1003/ Ext. 2121 /2130
Fax: 21 840 61 7t
E-mail:deep.cid@deep.msst.gov.pt
Internet : hitp:// www.deep.msst.gov.pt

Distribution: CITE — Av. da Repiiblica, 44 - 2.°¢ 5.° - 1069-033 Lisboa
Cover printing: A TRIUNFADORA

Copyright: 1990 71/03
ISBN: 972-704-230-9
1000 copies

Lisbon, Mars / 2004

The contents of this publication do not necessarily reflect the view or opinion of the European
Commission or of the Commission for Equality in Labour and Employment



GUARANTEEING EQUAL PAY BETWEEN WOMEN AND MEN IN THE EUROPEAN UNION

FOREWORD

This study was undertaken within the ambit of the Project
“Guaranteeing Equal Pay Rights”, which was sponsored by the
European Commission as part of the Community “Gender
Equality” Programme and was coordinated by Comissdo para a
Igualdade no Trabalho e no Emprego (CITE — Commission for
Equality in Labour and Employment, Portugal).

Inasmuch as the Project was conducted in partnership with public
and private institutions from Portugal and other States (Ireland,
Italy, Luxembourg and Norway), some of the elements that have
been incorporated in the study were derived from the valuable
contributions made by these Partners, whom we would like to thank
Jor their collaboration.

Due to editorial difficulties, it has not been possible to publish these
contributions — which are referred to throughout the text as
Appendices and the list of which is set out at the end of this book —
together with the study itself. They are, however, available for
consultation at Comissdo para a Igualdade no Trabalho e no
Emprego.

Lisbon, December 2002

Maria do Rosdrio Palma Ramalho
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LIST OF MAIN ABBREVIATIONS

Ac. — Acorddo | Decision of the Supreme Court our of the Court of
Appeal (Portugal)
APG — Associagdo Portuguesa dos Gestores e Técnicos dos

Recursos Humanos / Portuguese Association of Human
Resources Managers and Specialists (Portugal)

art. — article

BGB — Biirgerliches Gesetzbuch / German Civil Code

CCT — Convengdo Colectiva de Trabalho / Collective Agrement

CEJ — Centro de Estudos Judicigrios | Judicial Studies Centre
(Portugal)

CGTP-IN - Confederacdo Geral dos Trabalhadores Portugueses -
Intersindical | Portuguese Workers General Confederation
(Portugal)

CIDM - Comissdo para a Igualdade e para os Direitos das Mulheres /
Commission for Equality and Women's Rights (Portugal)

CITE - Comissdo para a Igualdade no Trabalho e no Emprego /
Commission for Equality in Labour and Employment

(Portugal) —

cl — Court of Justice of the European Communities

Cl — Colectdnea de Jurisprudéncia | Jurisprudence Collection
(Portugal)

CRP — Constituicdo da Republica Portuguesa / Portuguese
Constitution

CSM — Conselho Superior da Magistratura | High Council of the

Judiciary  (Portugal)
DGAP - Direccdo-Geral da Administracdo Publica | Directorate-
General for Public Administration (Portugal)

DGCT - Direcgdo-Geral das Condi¢des de Trabalho | Directorate-
General for Labour Conditions (Portugal)

Dir. — Directive

DL — Decree-law (Portugal)

EEC — European Economic Community
ECT — European Community Treaty
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IGMSST - Inspecgdo-Geral do Ministério da Seguranga Social e do
Trabalho /| General Inspectorate of the Ministry of Social
Security and Labour (Portugal)

IGT — Inspec¢do Geral do Trabalho | General Inspectorate of
Labour (Portugal)

ILO — International Labour Organisation

Judg. — Judgment

L. — Law

LCT — Regime Juridico do Contrato de Trabalho (Portugal) /
Labour Contract Act (Portugal)

LRCT - Regime Juridico dos Instrumentos de Regulamentacdo
Colectiva do Trabalho (Portugal) / Collective Agrements Act
(Portugal)

0] — Official Journal of the European Communities

Res. — Resolution

ROA — Revista da Ordem dos Advogados | Bar Association
Magazine (Lisbon)

STI — Supremo Tribunal de Justica / Supreme Court of Justice
(Portugal)
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I- INTRODUCTION

1. The importance of the principle of equal pay between men
and women in the European Union — brief considerations

I. The principle of equal remuneration for men and women workers for
equal work or work of equal value was enshrined initially in ILO
Convention no. 100 of 1951 and was included as a fundamental principle
of community law in art. 119, no. 1 of the Treaty of Rome, which
currently corresponds to art. 141 no. 1 of the ECT.

The principle of equal pay for male and female workers for equal work or
work of equal value has developed at the level of both community law
and the legal systems of the Member States since its inclusion in the
fundamental legal texts of the Community.

II. At the community level, the principle has developed via legislation
and case law and also played an important role in overall progress of the
right of men and women to equal treatment at work and in employment
within the Community, and in the development of a system which
protects maternity and paternity rights and the promotion of a balanced
reconciliation of work and family life.

The principle of equal pay for male and female workers is the subject
matter of Dir. 75/117/EEC, of 10 February, which introduced the
production of Community legislation in the area of equal treatment at
work and in employment. This Directive, which is currently being
revised, strengthened the effectiveness of the principle by confirming the
broad content of the concepts of remuneration and discrimination (art. 1
no. 1); by requiring that job classification systems be gender neutral (art.
1 no. 2); and by imposing various obligations on Member States with a
view to the elimination of discriminatory provisions in existing
legislation, regulations and collective agreements (arts. 3 and 4), and to
guarantee the effectiveness of the principle by ensuring that employees
have access to the courts in this area and are protected against retaliation

9
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by employers against the invocation of the principle in legal proceedings
and otherwise (art. 2 and 5).

III. Community case law has played a very important role in the
application of art. 119 and Dir. 75/117 by contributing to the integration
of key concepts for putting the principle of equal pay into practice (the
concepts of remuneration, of direct and indirect discrimination and of
equal work and work of equal value), by discussing the problems raised
by the practical application thereof and increasingly emphasising aspects
adjacent to this topic, which have contributed to increasing the
effectiveness of the principle of equal pay. Some of these aspects
subsequently became the subject matter of separate legislation. We are
thinking of problems such as that of the entitlement to invoke the direct
effect of this Treaty principle before national courts, which has been
considered several times by the European Court of Justice - Judgment of
the Court of 8 April 1976, case 43/75 (DEFRENNE v. SABENA, known
as DEFRENNE 11 Judgment of the Court of 31 March 1981, case 96/80
(JENKINS v. KINSGATE), Judgment of the Court of 4 February 1988,
case 157/86 (MURPHY), Judgment of the Court of 19 June 1990, case C-
213/89 (FACTORTAME), Judgment of the Court of 28 September 1994,
case C-7/93 (BEUNE), or Judgment of the Court of 28 September 1994,
case 200/91 (COLOROLL) -, inter alia;, or problems related to the
sharing of the burden of proof in pay discrimination cases, considered on
many occasions by the Court of Justice, which gave rise to Council
Directive 97/80/EC of 15 December 1997.

IV. Finally, it is important to emphasise the fundamental role of the equal
pay principle in the development of the current community system for the
protection of the rights inherent in the principle of equal opportunities and
equal treatment of men and women in Europe. What has occurred is an
ample development of secondary Community Law, based on the limited
provision in art. 119 of the Treaty of Rome, both in areas directly related
to equal treatment in access to employment and the workplace and in
linked areas, such as the protection of maternity and paternity and the
promotion of reconciliation between family life and work, or equal access
to social welfare and social security systems and also the promotion of
gender equality in other areas of social life.

10
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For, as we have previously noted elsewhere!, of the social matters in the
Treaty of Rome, equal treatment of men and women is perhaps one of
those, which has developed most. Indeed from a limited principle, i.e.
equal pay, emerged a relatively comprehensive gender equality protection
system by way of the development and extension of the principle and the
application thereof.

V. As is well known, this multifaceted development resulted in the
recognition of the eminent significance of the general principle of gender
equality in primary European law and in the revision of the Treaties, and
in the assumption of the duty to promote this principle as one of the
fundamental tasks of the European Union, to be pursued transversally in
all its policies and areas of activity, as provided in art. 2 and art. 3 no. 2 of
the ECT.

There is therefore no doubt regarding the evident extent and legal value of
the principle of equal pay in community law and within the European
Union. For as the Court of Justice already noted, in 1976, in the
DEFRENNE 1I decision’, the principle of equal pay forms part of the
foundations of the Community.

VI. So far as the legal systems of Member States are concerned, the
principle of equal pay between male and female workers doing equal
work or work of equal value has been increasingly accepted, and has even
been included in the constitutions of some Member States.

The principle of equal pay between men and women has been widely
developed in the law, collective bargaining agreements and case law of
Member States’.

MARIA DO ROSARIO PALMA RAMALHO, Da Autonomia Dogmdtica do Direito do Trabalho,
Coimbra, 2001, 628 ef seq. and notes 492 and 493.

Judgment of the Court of 8 April 1976, case 43/75 (DEFRENNE v. SABENA, known as
DEFRENNE II). Similarly, Judgment of the Court of 15 June 1978, case 149/77 (DEFRENNE v.
SABENA, known as DEFRENNE 1III) and Judgment of the Court of 20 March 1984, cases 75 and
117/82 (RAZZOUK and BEYDOUN v. COMMISSION), state that the principle of equal
treatment of both sexes, forms part of the fundamental rights the observance of which the court has
a duty to ensare.

Infra, Part 111

%)
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VII. Finally, the efforts made over many years by the European
Commission to monitor the implementation of the principle in Member
States, both by monitoring of the time limits imposed for the adaptation of
national legal systems to community law and by the taking of
eriforcement proceedings against Member States which fail to introduce
the principle in due time, and also by the multiplication of periodic
initiatives by special commissions to evaluate the situation and the
publication of studies and monitoring reports*, and the approval of a Code
of Practice in this area’, should be noted.

2. Difficulties in the practical implementation of the principle
of equal pay

I. Despite the considerable development of the principle of equal pay in
terms of legislation and case law and its prominence in the sources of
community and international law and the legal systems of Member States,
it has so far proved difficult to implement the principle of equal pay for
men and women workers for equal work or work of equal value; as is
proved by the differences between men’s and women’s pay which still
exist.

These differences appear to be common to countries with a wide range of
social and economic characteristics, as can be confirmed from the data

* For more details regarding these European Commission measures see Beverly JONES, Working
Document in Connection with the Memorandum on Equal Pay for Work of Equal Value, Belfast,
1993, 19 et seq.

5 Code of practice on the implementation of equal pay for work of equal value for women and men —
European Commission’s Communication of 17/07/1996 (COM (96) 336 final).

12



GUARANTEEING EQUAL PAY BETWEEN WOMEN AND MEN IN THE EUROPEAN UNION

provided by the Member States®.

IL. These differences can be partially explained by reference to objective
factors, such as the fact that more women work part-time than men, and
the fact that more women than men interrupt their professional careers for
reasons connected with maternity or family assistance. Women’s shorter
careers, which are a consequence not only of these interruptions but also
of the fact that mass access by women to the labour market was a late
development, and because women are less available for work due to the
need to care for their family, contribute to the pay gap between men and
women, not only because of the direct effect of these factors on pay levels
but also because of the indirect effects of the said factors, namely greater
career development difficulties.

Another category of factors that has been identified as a cause of pay
differences between men and women is the tendency for gender
segregation in the labour market. This results in a high female
employment rate in productive areas in which work is not as well paid as

% For example, consider the references to Luxembourg, where, according to the data provided by the
Ministére de la Promotion Féminine du Luxembourg, in Appendix 11 to this study, the overall
difference between men’s and women’s wages is 12%; in the case of Belgium, the data in the
Ministere Fédéral de 'Emploi et du Travail publication; Direction de I’égalité des chances,
Evaluation et classification de fonctions. Des outils pour ’égalité salariale, Bruxelles, 2000, 5, in
relation to employees, states that female workers amounts to 79.44% of the pay of their male
colleagues. According to the information provided by the Office of the Director of Equality
Investigations, the Irish partner in this Project (to be found in Appendix 12) in relation to 1997,
there is an average gap of 15% between the pay earned by men and women in Ireland. See HELEN
RUSSELL ¢ BRENDA GANNON, The Male/Female Wage Gap in Ireland, a paper given within
the ambit of the project “Guaranteeing Equal Pay Rights”, Sintra, 7 — 9 November 2002,
particularly p. 3 et seq. regarding the pay gap between men and women in Ireland. For details of
the Norwegian case, Norway is also a Project Partner; see Lars CHRISTENSEN, Equal Pay in
Norway - An Introduction, a paper given within the ambit of the project “Guaranteeing Equal Pay
Rights”, Sintra, 7 — 9 November 2002, particularly p. 2 ef seq. For details of the Portuguese case
see the interesting study by HELOISA PERISTA, O Contexto: andlise das desigualdades salariais
de género em Portugal, a paper given within the ambit of the project “Guaranteeing Equal Pay
Rights”, Sintra, 7 — 9 November 2002, particularly p. 6 ef passim, which describes a pay gap in the
earnings of men and women of 27.4%, in 1999, which, according to the Author, merely confirms a
trend, which has existed for the last few decades.

13
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in sectors in which male labour predominates’.

Finally, another factor that is identified as an objective reason for the said
pay gap is the lower level of educational and vocational training of
women in relation to men, which is inherent in the tendency for women to
be employed in positions of lesser responsibility, which are therefore
lower paid®.

HI. Various conclusions can be drawn from the studies of this subject
matter.

On the one hand, it emerges that the said factors only explain part of the
pay differences between men and women. Which, put in another way,
means that if the differences attributable to the lower level of academic
qualifications and vocational training, to shorter and spasmodic
professional careers and to part-time work are disregarded, there appears
still to be wage discrimination between men and women doing identical
work, who have the same skills and equivalent performance.

Furthermore, some of the factors identified to explain pay differences
between men and women show that the source of these differences
frequently lies, not in a deliberate intention to treat male and female
employees differently, but rather, in factors, with this indirect
consequence, which frequently antedate the discrimination.

" The data provided in HELOISA PERISTA; O Contexto: andlise das desigualdades salariais de
género em Portugal in which she notes the horizontal segregation, which arises from the tendency
for women to be concentrated in a small number of business sectors and occupations, is
particularly informative with regard to this trend in Portugal. According to the Author, (p. 4) “In
1999, there were only six business sectors (eight in the case of men) which accounted for 54.4% of
all female workers: retail trade — 12.4%, clothing industry — 11.4%, other services to enterprises —
8.9%, accommodation and catering — 8.6%, health and social work — 7.5% and wholesale trade —
5.6%. The concentration is even greater in terms of occupations, as 53.3% of all female workers
are concentrated in only four occupations (six in the case of men): office workers — 16.6%, other
skilled and similar workers — 15.4%, unskilled workers in services and retail trade — 11.1% and
direct and private protection and security services staff — 10.2%”. According to this Author there is
an identical vertical segregation: “Despite the fact that the rate of women working at all
qualification levels increased between 1991 and 1999, (in line with the increase of the rate of
female employment from 39% to 43% during the same period). It is clear that the categories,
which have the greatest percentage of female employees correspond to those with the lowest
qualification level ~ semi-skilled and unskilled workers, trainees and apprentices — with rates of
female employment of between 59% and 53% in 1999” - op. and Joc. cit. The segregation of the
labour market as a source of the pay gap was particularly emphasised by the Norwegian Partner in
this Project - see, L. CHRISTENSEN, Equal Pay in Norway - An Introduction cit., 2 ef seq..

These factors are referred as a source of the pay gap between men and women in, e.g. the Code of
practice on the implementation of equal pay for work of equal value for women and men, Office
for Official Publications of the European Communities, Luxembourg, 1996, 7 et seq.. BEVERLY
JONES, Working Document in connection with the Memorandum on Equal Pay for Work of Equal
Value cit., 13 also identifies these factors.

14
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Thus the following factors may be at the source of different pay for work
of equal value, in addition to the objective reasons identified above for the
pay gap between men and women:

1. The persistence of occupational categories, which tend to be
female and of others, which tend to be male, namely in the
context of collective bargaining, which results in a differing
valuation of the tasks involved therein’. This factor is of major
importance per se and because it combines directly with another
source of weakness: i.e. the lesser power of women in the
negotiation of the terms of their contracts, i.e. because of their
relative lack of representation on trade union bodies, which are
responsible for the conduct of collective bargaining.

2. The persistence of vertical employee classification criteria and
horizontal job evaluation criteria, which favour factors that are
more easily complied with by male employees than by female
employees (such as physical strength, as against attention to
detail or patience, for example) — i.e. the persistence of job
evaluation and classification criteria which are themselves
socially stigmatising.

3. The persistence of apparently neutral job evaluation criteria,
which, in reality, affect male employees and female employees
differently, i.e. when combined with the traditional division of
social roles, with regard to the reconciliation of work and family

% This situation is frequent in Portugal. A close study of collective bargaining agreements shows that
while the principle of equal treatment for male and female workers (which includes equal pay) is
frequently reiterated in the agreement texts, the occupational categories described in many
agreements are gender differentiated, despite the fact that they involve functionally identical tasks,
and attribute differing pay levels to each category — for more on this see the conclusions of the
studies made by the Observatério para a Igualdade nas Convengées Colectivas de Trabalho /
(Observatory for Equality in Collective Bargaining and in Collective Agreements), in 1998 and
following years, in the fish canning industry, textile industry and the private and co-operative
education sectors (CITE - Portugal).

15
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life (e.g. the greater weight given to attendance as against
productivity)'* "',

IV. Finally the difficulty involved in the implementation in practice of the
principle of equal pay for men and women doing equal work or work of
equal value appears to be due to a technical factor: i.e. the difficulty
involved in the integration of the content of the operational concepts in
the principle itself, i.e. the concept of remuneration, the concept of
discrimination and, above all, the concept of work of equal value.

The first key concept involved in the operationalization of the principle of
equal pay for male and female workers is evidently the concept of
remuneration. Art. 119 no. 2 of the Treaty of Rome (currently art. 141 no.
2 of the ECT) provides a broad content for this concept, as it comprises
not only salary in the technical sense (i.e. the sum payable to the
employee in consideration of the work done) but all the benefits arising in
favour of the employee as a consequence of the employment contract'”.
Community case law has developed this concept considerably by
considering a wide range of questions relating to the benefits received by
employees, such as pension contributions, paid in part by the employer'?,
annual bonuses'®, Christmas bonuses', dismissal compensation's,

Some examples easily illustrate this idea. In a company with an equal number of male and female
employees, in which the pay is supplemented by an attendance bonus, the attribution of which is
subject to a total lack of absences during a specific period, it will be easy to note an overall pay
difference between male and female workers, merely because it is above all women who are absent
from work in order to care for their family. Although criterion for the attribution of the bonus is
apparently neutral it in fact penalises female employees, because it is they who traditionally
provide tamily assistance.

Legal theory is unanimous in recognising the importance of Job evaluation criteria in pay
discrimination. See E. VOGEL-POLSKY, O papel do direito comunitirio, Igualdade de
oportunidades enire mulheres e homens no trabalho, no emprego e na formagdo profissional,
paper given at the International Conference organised by the Commission for Equality in Labour
and Employment and the Economic and Social Council, CITE, Lisbon, 2000, 93 ef seg., which
states that “... job evaluation and classification according to predetermined standards has been
recognised for a long time as the hard core of the equal pay problem”.

What is therefore at issue is not only legal provision regarding pay but also provision regarding
what legal theory refers to as “remuneration”. On this distinction, which is classic among labour
law theorists, see A. MENEZES CORDEIRO, Manual de Direito do Trabalho, Coimbra, 1991,
717 and 721 ef seq.

Judgment of the Court of 11 March 1981, Case 69/80 (WORRINGHAM v. LLOYDS BANK Ltd).
' Judgment of the Court of 9 September 1999, Case 281/97 (KRUGER).

Judgment of the Court of 21 October 1999, Case C-333/97 (S. LEWEN ¢ L. DENDA).

Judgment of the Court of 17 May 1990, Case 222/61 (BARBER); Judgment of the Court of 17
February 1993, Case 173/91 (COMMISSION v. BELGIQUE); Judgment of the Coust of 9
February 1999, Case C- 167/97 (REGINA v. SECRETARY OF STATE FOR THE HOUSE OF
THE LORDS).

[}
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payment of training courses'’, payment of the salary while the employee
is sick'®, absent by reason of maternity’’ or incapacity of female
employees related to maternity®’, payment of family allowances” and
salary bonuses™.

It can therefore be said that, of the key concepts linked to the principle of
equal pay for men and women, the concept of remuneration is, despite
everything, the key concept, which has developed most in community
law.

However, this concept can give rise to difficulties in the application of the
principle of equal pay, when combined with the concepts of remuneration
and salary in the various Member States, i.e. when a general principle of
equal pay has also been enshrined in their domestic legislation, which
may diverge from the community law principle. If this is so, different
treatment of pay discrimination problems will have to be available,
depending on whether the discrimination is based on the gender of the
employees in question (when the community rules, with the broad scope
given to the concept of remuneration, in such matters, should prevail) or
on another factor”.

The difficulties involved in the implementation of the principle arise,
above all, in the interaction between the concept of remuneration
developed for this purpose by community law, and the concepts of
remuneration developed by the legal systems of the Member States.

Judgment of the Court of 4 June 1992, Case 360/90 (BOTEL).

Judgment of the Court of 13 July 1989, Case 171/88 (RINNER-KUHN).

Judgment of the Court of 13 February 1996, Case 342/93 (GILLESPIE); Judgment of the Court of
September 1999, Case 218/98 (ABOULAYE).

Judgment of the Court of 19 November 1998, Case 66/96 (H.PEDERSEN).

Judgment of the Court of 9 June 1982, Case 58/81 (COMMISSION v. GRAND-DUCHE DU
LUXEMBOURG).).

Judgment of the Court of 26 June 2001, Case 381/99 (S. BRUNHOFER v. BANK DER
OSTERREICHISCHEN POSTPARKASSE AG).

An example of the co-ordination difficulties we indicate is the Portuguese case, because our
constitution enshrines the principle of protection of equal pay and the prohibition of pay
discrimination, on various grounds including gender - art. 59 no. 1 a) of the CRP. It is clear that the
courts have applied a restrictive concept of pay in the application of this general principle, above
all in recent years — for more on this see mter alia, Ac. STJ of 20/01/1993, CJ, 1993, I, 238, and
Ac. STJ of 8/02/1995, CJ, 1995. 1, 267 — in the case that the pay discrimination is gender-based
this interpretation will conflict with Community law and require a differentiated treatment. For
more on this see, MARIA DO ROSARIO PALMA RAMALHO, Igualdade de tratamento entre
trabalhadores e trabalhadoras em matéria remuneratéria: a aplicacdo da Directiva 75/117/CE em
Portugal, ROA, 1997, 159-181.
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V. The significance of the concept of discrimination for the purposes of
the community principle of equal pay for male and female workers for
equal work or work of equal value is, in itself, more difficult.

So far as this concept is concerned, the difficulties arise primarily from
the broad meaning given to it, in the development of community law in
this area, as a consequence of the recognition of indirect discrimination as
discrimination, as with direct discrimination — art. 2, no. 1 of Council
Directive 76/207/EEC of 9 February 1976 on the implementation of the
principle of equal treatment for men and women as regards access to
employment, vocational training and promotion, and working
conditions **,

For, although the concept of indirect discrimination has been dealt with
amply in community case law, in cases such as JENKINS, BILKA,
NIMZ, FREERS or RINNER-KUHN?, inter alia, and has been expressly
included in art. 2 no. 2 of Council Directive 97/80/EC of 15 December
1997 on the burden of proof in cases of discrimination based on sex, it is
common knowledge that this is the form of discrimination which is most
difficult to detect and prevent, exactly because it is the consequence of
factors that are apparently neutral from a gender point of view.

Much gender-based pay discrimination is indirect, so that the difficulties
involved in detecting it and even some variations, which exist with regard
to the meaning of the concept®®, have hampered the practical effectiveness
of this principle.

VI. The final operational concepts of the principle of equal pay for men
and women, which appear to be more difficult to define, are the concept
of equal work and, above all, that of work of equal value.

Despite the fact that the first direct reference in legislation to the concept of indirect discrimination
was only made in Directive 76/207, there was no doubt about the inclusion of this type of
discrimination within the legal protection of the right to equal pay pursuant to art. 119 of the
Treaty of Rome, particularly because Dir. 75/117 inits art. 1 § 1 in detailing this principle provides
for the “elimination of all discrimination on grounds of sex”. Over the years, community case law
has confirmed this broad understanding of the concept of discrimination, for the purposes of the
application of the principle of equal pay.

* Judgment of the Court of 31 March 1981, case 96/80 (JENKINS), on equality and part-time work;
Judgment of the Court of 13 May 1986, case 170/84 (BILKA), equal access to occupational social
security schemes; Judgment of the Court of 7 February 1991, case C-184/89 (H. NIMZ v. Freie
und hanstadt Hamburg), Judgment of the Court of 7 March 1996, case C-278/93 (E. FREERS ¢ H.
SPECKMANN v. Deutsches Bundespost), and Judgment of the Court of 3 July 1989, case 171/88
(I RINNER-KUHN v. FWW Spezialgebiudereinigung GmbH and Co. KG (all on equality and
part-time work).

Cf., infra, Part I, the various interpretations of the Partners in this Project regarding the concepts
of direct and indirect discrimination.

9
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According to art. 141 no. 1 of the ECT, the application of the principle of
equal pay for men and women is based on the assumption that the
workers in question are in a comparable position, because they do equal
work or work of equal value. The intention is evidently to ensure equal
treatment in identical circumstances or in circumstances which should be
given equal value, but not in disparate situations. The confirmation of the
existence of pay discrimination presupposes two things: the determination
of the value of the work in question; and, once this has been done, an
evaluation of each of them in comparison with the other.

It is this evaluation of work in order to be compared subsequently with
other work, which is very complex and difficult to control from an
equality point of view, given the heterogeneous nature of the possible
evaluation criteria and the ease with which the same can be permeated by
non-gender neutral aspects. If these difficulties make themselves felt
when work done by men and women, which is materially or formally
identical, is being compared, they are even greater in relation to the
concept of work of equal value, as the work being compared is then, by
definition, formally and materially diverse.

The difficulty involved in the application of the concepts of equal work
and work of equal value, for the purposes of compliance with the
principle of equal pay for men and women, was recognised in Dir.
75/117/EEC, which established two requirements in this area:

- ... the elimination of all discrimination on grounds of sex with
regard to all aspects and conditions of remuneration” (art. 1 no.
1 in fine); and

- that the criteria used to evaluate jobs be gender-neutral and be
common to male and female workers, as provided by art. 1 no.
2: “In particular, where a job classification system is used for
determining pay, it must be based on the same criteria for both
men and women and so drawn up as to exclude any
discrimination on grounds of sex”.

It should be noted however that although these requirements may be the
key to the detection and elimination of pay discrimination between men
and women, they are the most difficult to implement in practice. This
difficulty is evident from the wage gap between men and women in
Europe, which continues almost half a century after the inclusion of the
principle of equal pay in the Treaty of Rome.
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VII. Having detailed the difficulties involved in the practical
implementation of the principle of equal pay for men and women, the
efforts made over the years to promote the implementation of this
principle, via the approval of complementary legislation and various
measures at both community and Member State level, can be understood.

This is the context in which this study has been written. The methodology
adopted in this study is detailed below.

3. The context, objective and methodology of this study

I. This study was commissioned within the context of the Project
“Guaranteeing Equal Pay Rights”, undertaken under the auspices of the
European Commission, within the framework of the “Gender Equality”
Community Programme, co-ordinated by the Commission for Equality in
Labour and Employment - CITE (Portugal). This project has been
developed in partnership with various other public and private institutions
in Portugal and other States (Ireland, Italy, Luxembourg and Norway).

This study is part of the first strand of the said Project, which has the
following objectives:

1) Assessment of the legal systems of some Member States and
possibly other States with regard to equal pay for men and
women, with a view to confirming the existence of legislative
solutions and good practices which contribute to promote the
principle of equal pay between men and women in the European
Union.

2) Preparation of a report including the results of the study
conducted, possibly including recommendations of legislation
and/or good practices in this area, which could contribute to the
implementation of the principle of equal pay, particularly in the
context of the forthcoming revision of Dir. 75/117.
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IL As the Project, of which this study is part, is a partnership project, the
work done to prepare the same involved valuable contributions by the
Project’s national and transnational partners and therefore involved the
scientific co-ordination of these contributions.

This study is therefore not just the result of our own research in the areas
of legislation, case law and legal theory of some Member States and other
States — and the reflections suggested by this research — but is also the
product of the analysis of the contributions to the study requested from
the Project Partners, without prejudice to the fact that we are solely
responsible for the methodology adopted and the guidelines proposed.

IIL. The fact that the Project is being conducted in Partnership and the
eminently practical and prospective nature of the objective proposed, in
general, and the aspect in which we were invited to collaborate, in
particular, justify the methodological approach adopted in our research,
which resulted in this study being structured in three parts:

1) The first part, which seeks to identify the main difficulties
involved in the practical implementation of the principle of
equal pay for men and women.

2) The second part, which analyses some legal systems, in order to
determine the extent to which there are existing solutions or
strategies to contribute to overcoming these problems.

3) The third part, in which we seek to propose some legislative
guidelines and good practices in this area.

IV. Bearing in mind that the objective of this study is to seek new
legislative solutions and to define good practices which are capable of
increasing the effectiveness of the community principle of equal pay for
men and women for equal work or for work of equal value, the primary
concern of our research was naturally to diagnose the current situation by
seeking to detect the factors which could be at the source of the
difficulties involved in the practical implementation of the principle of
equal pay for men and women within the European Union.

The collaboration of the national and transnational Partners in this
Project, in addition to the consultation of other sources, was fundamental
for this diagnosis. Taking advantage of the fact that the Partners are
members of public and private institutions who work in various areas and
who therefore approach the subject matter of this study at differing phases
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thereof and from differing points of view, we addressed a questionnaire
on equal pay to the Partners (Appendix 1 of this study). This
questionnaire focused first on the main reasons for the persistence of
discrimination and on the identification of the main weaknesses of the
system intended to protect equal pay for men and women.

The first part of this study was therefore intended to report on this
diagnosis, which was made possible by the contributions made by the
Project Partners. These contributions are presented in appendix to this
study.

V. Having established the causes of pay discrimination and having
identified the main weaknesses of the protection system, the second part
of this study presents the results of a comparative law study of this subject
matter, conducted in accordance with our remit.

It should however be noted that the analysis we present is neither an
overall assessment of all aspects of this topic, nor does it cover the entire
immense and diverse range of legal systems of Member States. As the
principle of equal pay for men and women is enshrined in community law
and in the legal systems of the Member States, the extensive and
descriptive analysis would be unnecessary and is above all unsuited to the
practical and prospective objective of this study, which is to improve the
effectiveness of the equal pay principle in practice.

In line with this objective, we have therefore concentrated on the
consideration of a selection of legislative solutions and good practices
detected in various European and non-European legal systems, which we
consider could contribute to overcoming the problems involved in the
implementation of the principle of equal pay, as identified in the first part
of this study.

VL. In the third and final part of this study, we shall seek to draw some
conclusions from the analysis made by identifying possible areas for
legislative intervention and the introduction of good practices, in each of
them, which could contribute to improving the effectiveness of the equal
pay protection system within the European Union.

The contributions made by the Project Partners were also of great
importance to this part of the study and are referred to constantly therein.
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II- DIAGNOSIS OF THE GAP: POSSIBLE CAUSES OF THE
DIFFICULTIES INVOLVED IN THE IMPLEMENTATION
OF THE PRINCIPLE OF EQUAL PAY FOR MEN AND
WOMEN

1. Sequence

I. As stated in the introduction to this study, the primary objective of this
study was to diagnose the difficulties involved in the practical
implementation of the principle of equal pay for men and women, by way
of the identification of possible causes of the pay gap and a
characterisation of the existing situations of discrimination.

In order to pursue this objective and in the light of the practical and
prospective nature of this work, we based our research essentially on the
contributions of the national and transnational Project Partners.

These contributions were primarily the replies to a questionnaire, the first
part of which was intended to contribute to this diagnosis, in the
elaboration of which we shall seek to take the maximum advantage of the
synergies arising from the fact that the various Project Partners are
involved with this topic at differing phases thereof and from the
perspectives inherent in their specific technical qualifications and the
positions they hold, which are also very varied.

We therefore targeted the questionnaire addressed to the Partners, at two
research levels, which correspond to two groups of questions:

1) At a first research level, we posed two questions to the Partners,
which were intended to emphasise the difficulties experienced
in the practical implementation of the principle, not only in
general terms, but specifically in relation to the various
occupational areas:
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What are the difficulties experienced in the
implementation of this principle in your area of
involvement?

At what level or levels do you find these difficulties in
your professional experience?

2) The following four questions were posed to the Partners at a
second research level, which was intended to characterise pay
discrimination between men and women, the first of which
seeks a general characterisation, while the others are more
specific:

What are the reasons for pay discrimination between men
and women?

How do you classify this pay discrimination, particularly
is it direct or indirect discrimination?

So far as direct pay discrimination is concerned, what pay
level is affected and why?

So far as indirect pay discrimination is concerned, what,
in your experience, are the factors which contribute most
to discrimination?

II. The methodology adopted enables us to divide this part of our study
into three points. In the first point, we shall list the difficulties involved in
the application of the principle of equal pay for men and women,
indicated by the Partners, both in general terms and in relation to the
specific area of action of each Partner. In the second point, we provide the
characterisation of the situations of discrimination reported by the
Partners”’. Finally, we will seek to make an overall evaluation of the
Partners’ contributions in order to identify those which could currently be
the mair. problems in the practical implementation of the principle.

7 These points can be compared in the Appendices to this study, which contain the Partners’

contributions.
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2.

Difficulties experienced by the Partners in the
implementation of the principle of equal pay for men and
women

2.1.Difficulties indicated by the Partners in the
implementation of the principle, in their various areas
of action

I. The replies by the Partners to this question show the wide range of
opinions regarding this matter and the different stages at which the
problem exists in various States.

The following distinctions emerge from an analysis of the replies

obtained:

most Partners admit the existence of gender-related pay
discrimination in their areas of action and list the difficulties
experienced in the application of the principle; however, some
Partners state that they experience no difficulties or consider
that the principle is fully complied with in their organisation,
sector or area of action;

the level at which the problem of pay discrimination exists in
Portugal and in the systems of some transnational Partners is
also diverse.

The fact that these differences exist led us to present the results obtained
in reply to the question posed to the Partners, considering three categories
of replies individually:

the replies of national Partners, who admit that there are
difficulties in the implementation of the principle and indicate
the same;

the replies of Partners, who state that they experience no
difficulty or who did not reply;

the replies of transnational Partners.
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I1. In their response to the question posed, most Partners recognised the
existence of difficulties in the implementation of the principle of equal
pay for men and women in their areas of action and indicate some reasons
for this. The main difficulties indicated are as follows:

a) Difficulties in the detection of circumstances of indirect
discrimination, for the following reasons:

lack of objective indicators for these situations (CIDM -
Commission for Equality and Women’s’ Rights®, CSM -
High Council of the Judiciary®), and lack of comparative
information (CGTP - Portuguese Workers General
Confederation”);

lack of transparency of job evaluation criteria (Ministére
de la Promotion Féminine du Luxembourg’");

excessive individualisation of salary supplements
(Ministéere de la Promotion Féminine du Luxembourg);
and

lack of statistical data regarding these situations (Office of
the Director of Equality Investigations, Ireland)

b) Difficulties in the implementation of the concept of “work of
equal value”, because of the lack of objective legal criteria for
the application of this concept (DGCT - Directorate General for

Labour Conditions®®, IGT - General Inspectorate of Labour »,

33

CIDM, CSM, CEJ - Judicial Studies Centre™, a member of the
APG - Portuguese Association of Human Resources Managers
and Specialists®®). According to some Partners, this lack of
objective legal criteria renders the concept of work of equal
value “totally inoperable” (IGT, Appendix 2, p. 1); for other

3
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Appendix 3.

The contribution of the CSM - Higher Council of the Judiciary to this study, submitted by
Honourable Judge-Secretary of the said body, Dr. Eduardo Miranda Santos Sapateiro (Appendix
5), was given on a purely personal basis and does not reflect an official position on the part of the
CSM or its members. Notwithstanding this fact the said study and contribution are identified herein

as CSM.
Appendix 10.
Appendix L1.
Appendix 7.
Appendix 2.
Appendix 9.
Appendix 6.

26



GUARANTEEING EQUAL PAY BETWEEN WOMEN AND MEN IN THE EUROPEAN UNION

Partners (CGTP36), there is more than a “lack of awareness” of
the concept of work of equal value on the part of those involved.
According to them, one could even speak of “opposition” to this
concept and of the existence of a “culture [according to which]
men must earn more than women”.

¢) Job classification and evaluation difficulties, for the following
reasons:

- lack of detailed and rigorous job classification and
evaluation systems, as a precondition of the
implementation of the principle of equal pay (Ministere
de la Promotion Féminine du Luxembourg)’;

- lack of a specific employee for the purposes of
comparison, especially in small enterprises, with the
admission, in such cases, of recourse to a merely virtual
comparative statistical factors or to comparisons with
other enterprises in the same area (CSM); and

- difficulties in the identification of the tasks which
comprise the jobs being compared, e.g., by virtue of the
increasing trend towards technical specialisation and
when very specific forms of work organisation, such as
temporary work, work at home and tele-work are
involved (CSM).

d) Difficulties arising from the designation of the categories of
workers being compared or even the creation of artificial
categories for salary differentiation purposes (CSM).

e) Difficulties arising from the ' differing organisation of the
working hours of the employees being compared, e.g., when
factors such as exemption from fixed working hours, night-work
or shift-work and part-time work make comparison even more
difficult (CSM; Ministére de la Promotion Féminine du
Luxembourg).

3% Appendix 10, p. 1.

7 This partner considers that the job description criteria used in Luxembourg, i.e. in collective
bargaining agreements, are limited and vague in content, contain qualitative classifications which
are too summary and an insufficient number of occupational categories (Appendix 11, p. 1).
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f) Other difficulties indicated by the Partners:

- lack of information and lack of initial and complementary
training regarding these matters (CSM);

- fragmented legislation on equality and a lack of
Portuguese case law in this area, to which can be added
the lack of dissemination of Community case law, i.e. “a
lack of legal awareness of this area of the law” (CEJ,
Appendix 9, p. 2).

III. Some Partners adopt a position different from the above and
considered that there are no difficulties involved in the implementation of
the principle in their areas of involvement or organisation.

The most important of those who reply in the manner is the DGAP -
Directorate-General for Public Administration - ** which comments with
regard to the application of the principle of equal pay in the public sector
that it experiences no difficulty in the application of the principle, both in
relation to civil servants and workers hired by the state and public bodies.

This group also includes most of the contributions made by the private
business sector, which we received via the APG. The opinion that there
are no difficulties in the :mplementation of the principle of equal pay and
that there is no pay discrimination in the corresponding institution (fifteen
replies to this effect and only three to the effect that it is difficult to
determine the content of the concepts of equal work and work of equal
value) predominates in the replies to this questionnaire obtained by the
APG from some of its members (20 entities) contained in Appendix 6.

Other Partners took a slightly different stance in relation to the question
posed and stated that they were unable to reply to it. For example the
IGMSST - General Inspectorate of the Ministry of Social Security and
Labour” considered, with regard to the question of pay discrimination
within the context of its inspection duties, that it is, as yet, unable to make
a complete evaluation of the difficulties encountered in the
implementation of the principle of equal pay, because the measures it is
taking in this area are still at a very early stage.

38 Appendix 4,
% Appendix 8.
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IV. Finally, the replies given by the Partners reveal that the problem of
pay discrimination between men and women is not currently posed ina
legal system such as the Portuguese legal system in the same manner as it
is posed in other legal systems.

For, while the replies of Portuguese Project Partners indicate, above all,
the difficulties encountered in the appreciation of discrimination between
individual employees, the responses of some transnational partners reveal
a different stage in the evolution of the implementation of the principle of
equal pay in their countries.

An example of the latter case is the reply to the questxonnalre given by the
office of the Gender Equality Ombudsman in Norway™, which indicates
that the greatest difficulty in the implementation of the pr1n01ple of equal
pay is not the application thereof to specific cases of discriminated
employees (this partner referred to the frequent complaints regarding this
type of situation to the Gender Equality Ombudsman and the experience
of the Ombudsman in the resolution of this type of case*), but rather the
application thereof to occupational groups or categories, because of the
difficulty involved in the definition of criteria for the implementation of
the concept of work of equal value, which make it possible to compare
predominantly female occupational groups with predominantly male
occupational groups ™

This partner refers that pay differences between these groups are not
difficult to detect because of the tendency of the Norwegian labour
market to segregate according to gender, but that it is very difficult to
solve this problem because of the lack of legal rules which embody the
concept of work of equal value in such circumstances®

4 Appendix 13,

41 According to information provided by this Project partner, the Ombudsman receives 10 — 15
complaints a year regarding pay discrimination.

“2 The examples given by this partner of predominantly female occupational groups are nursing and
other health workers, while the examples of male dominated occupational groups are engineers and
technical workers.

** This partner, however, mentions an on-going project of the Ministry of Children and Family
Affairs, the aim of which is to develop a method for the determination of the value of different jobs
or occupational categories.
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2.2. The level or levels of difficulty encountered in the
implementation of the principle of equal pay of men and
women, in the Partners’ specific areas of involvement

I. So far as this question is concerned, which was intended to clearly
identify the difficulties mentioned by the Partners in reply to the first
question, the Partners indicated the following difficulties in the treatment
of discrimination situations:

a) Difficulties in the interpretation and application of the legal
rules regarding this matter (CSM, Gender Equality Ombudsman
in Norway, Ministere de la Promotion Féminine du
Luxembourg). The Partners explained this by reference to:

the faulty drafting or vagueness of the rules (CSM);

lack of knowledge of the said rules, because they are
scattered between various legislative sources (CSM); and

lack of information and of training of workers’
representatives with regard to existing rights (Ministére
de la Promotion Féminine du Luxembourg).

b) Difficulty involved in the interpretation of clauses in collective
bargaining agreements with regard to this subject matter
(Gender Equality Ombudsman in Norway).

¢) Difficulties in the detection of discrimination (DGCT, Ministere
de la Promotion Féminine du Luxembourg, IGT, CGTP, CSM,
Gender Equality Ombudsman in Norway). The Partners
attributed this difficulty to the following reasons:

absence of complaints regarding these situations by
female employees, because of fear of retaliation by the
employer (DGCT, Ministére de la Promotion Féminine
du Luxembourg), and by their representatives (IGT);

lack of sensitivity to the problem on the part of trade

unions, inspectors, lawyers, magistrates of the Attorney
General’s Department and judges (CSM, CGTP).
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d) Difficulties in the implementation of the principle in collective
bargaining, which the Partners attribute to the following
reasons:

- the fact that the problem of discrimination has not been
detected or is not considered to be a priority by the social
Partners (CSM, a member of the APG, Gender Equality
Ombudsman in Norway, Ministére de la Promotion
Féminine du Luxembourg),

- in systems in which the question of equality is a
mandatory part of collective bargaining (as we are
informed by the Ministére de la Promotion Féminine du
Luxembourg, in relation to the legal system in that
country) the fact that this obligation is frequently not
complied with;

- the fact that women are poorly represented at the top
levels of the trade unions that negotiate collective
bargaining agreements (Ministére de la Promotion
Féminine du Luxembourg).

e) Difficulties in terms of the public monitoring of the
performance of enterprises in this area, which the Partners
attribute to the following reasons:

- lack of sensitivity to the issue of pay discrimination on
the part of inspection departments (IGT*, CGTP*);

- the fact that inspection departments stressed other areas
of their activity until recently (IGMSST);

- lack of specific powers and responsibilities in this area
(Ministére de la Promotion Féminine du Luxembourg).

f) Legal difficulties, at three levels:

- absence or an insignificant number of legal proceedings
regarding these matters (CSM, CEJ, Ministére de la
Promotion Féminine du Luxembourg)*;

* In its contribution to this study, the IGT states expressly that: “The Employment Inspectorate only
became aware of this matter in 1999...” (Appendix 2, p. 2). This fact is per se elucidative if we
realise that the Portuguese legal system has enshrined the principle of equal pay in the Constitution
since 1976, and has had an overall legal framework in respect of discrimination since 1979.

* Appendix 10.
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- difficulty involved in the detection of discrimination
problems within the ambit of legal proceedings (CIDM,
CSM, CEJ, Gender Equality Ombudsman in Norway),

- difficulties of proving discrimination in court (CIDM,
CSM, CEJl, Gender Equality Ombudsman in Norway),
which is explained by some Partners by reference to the
complexity of the said proof (CSM), and, by others, by
the fact that discrimination is above all indirect (DGCT).
So far as evidential difficulties are concerned, the Office
of the Director of Equality Investigations compares the
number of employment cases won by employees on the
basis of equality-related matters and other types of
employment proceedings and shows that the percentage
of successes in proceedings commenced on other grounds
is higher, despite the fact that equality and discrimination-
related rights benefit from greater legal protection and
concludes that it is apparently more difficult to succeed in
discrimination-related proceedings®’.

2.3. Analysis

I. It is possible to draw the following conclusions regarding the current
situation, from the Partners’ contributions as regards the difficulties
encountered in the implementation of the principle of equal pay for male
and female workers:

1. Most, but not all, Partners recognise the existence of pay
discrimination between men and women; namely, the

% In a note, which does not coincide completely with this recognition of the absence or
insignificance of the number of complaints or legal proceedings in relation to equal pay, indicated
by most Project Partners but is, in any event, inconclusive. See the contribution of the Office of the
Director of Equality Investigations (Appendix 12): This partner mentions the trend for an increase
in the number of pay discrimination cases between 1994 and 1999, in Ireland, but observes that
this trend was reversed in 2000 and 2001, and draws attention to the fact that the former trend
could be artificially inflated by the different criteria used to compare the cases.

47 Appendix 12, p. 2.
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representatives of the employers and the public sector do not
admit that there is discrimination in their areas.

Prima facie, this position indicates that the problem does not
exist with the same seriousness in all sectors of the economy.
However the fact that members of the APG represent
enterprises in the most varied sectors of the economy, on the
one hand, and the correlation of the reply to this question with
the replies given by the same Partners to the following
questions (in which they identify discriminatory practices, even
if they are not all related to their organisation or economic
sector) reveals, on the other hand, that the real issue may be a
lack of visibility of this problem, arising from the fact that in
most cases discrimination is not evident or even intentional,
rather than a real absence of discrimination in the sectors in
question. Some of the replies received seem to reflect a
somewhat restrictive understanding of the principle of equality
(e.g. the reduction of the concept to equal opportunities), which
results in a lack of awareness on the part of some Partners of
the discriminatory consequences of some practices, despite the
fact that they appear to be gender neutral.

In any of the cases this conclusion could be grounds for
legislation or the promotion of good practices in order to
increase the visibility of the principle and create a greater
awareness of the content thereof.

2. In Portugal, at least, it is acknowledged that the problem of pay
discrimination between men and women was not treated as a
priority until recently, by the public labour inspection
departments — in this regard, see the response of the IGMSST*.
Given the formal recognition of the importance of the principle,
both in community and national law, and so far as the latter is
concerned, in both the constitution and legislation, for decades,
there is clearly cause for concern.

This fact may be a reason for measures to promote sensitivity in
relation to these matters, targeted at the official departments
with powers and duties in this area.

*® Supra, point 21111
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3. So far as the difficulties involved in the implementation of the
principle indicated by the Partners are concerned, we note two
general points: i.e. the fact that these difficulties have been
recognised by most Partners and the fact that the said difficulties
are very heterogeneous.

First of all, the fact that the difficulties involved in the
implementation of the principle have been noted by Partners,
which are involved with this topic from very different
perspectives and at different phases thereof (magistrates,
inspection services, business and public sector managers and
organisations with specific objectives in the area of equality,
such as organisations which defend women’s rights). This fact
demonstrates that the principle is generally considered by those
involved and the bodies and institutions with which they deal, to
be difficult to apply.

Furthermore, the heterogeneous nature of the difficulties
indicated by the Partners proves that these difficulties affect all
the implementation phases of the principle of equal pay. It
follows from the above that the principle is unknown at the
grassroots and is easily infringed when working conditions are
established in collective bargaining agreements or in company
agreements. It follows also that the principle is also neglected
by the inspection departments because of the difficulty involved
in the detection of discrimination and further that it is difficult
to enforce judicially because of the lack of initiative to
commence proceedings on the part of the interested parties,
evidential difficulties and the low level of awareness of these
matters on the part of judges and the magistrates of the Attorney
General’s Department. We are therefore of the opinion that it is
not possible to identify a particularly vulnerable moment or area
in the process to implement the principle, but rather that the
situation is one of general vulnerability. We therefore conclude
that any intervention with a view to increasing the effectiveness
of the principle should be targeted at many different aspects.

IL. Having demonstrated the difficulties involved in the implementation
of the principle of equal pay, we shall now consider the characterisation
of the circumstances of discrimination made by the Partners.
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3. The Partners’ characterisation of pay discrimination
between men and women

3.1Reasons indicated by the Partners for pay discrimination
between men and women

I. The following reasons for pay discrimination between men and women
arise from the Partners’ replies to this question:

a) Structural/cultural reasons related to the overall organisation of
society in accordance with a male paradigm (DGCT, IGT,
CIDM, CSM, seven members of the APG, Ministére de la
Promotion Féminine du Luxembourg), which is stigmatised by
the traditional idea that “men do the paid work, while women do
the unpaid work” (CIDM, Appendix 3, p. 1), or, to quote the
Ministére de la Promotion Féminine du Luxembourg (Appendix
11, p. 3), “... il est trop souvent fait 'amalgame femme et
Sfamille, homme et vie professionelle et publique ™).

This social and cultural stigma involves various consequences,
which are also referred to by the Partners, when they explain
gender-based pay discrimination:

- differences in the schooling levels between men and
women (DGCT) and the lower average skill level of
female labour (a member of the APG);

- recognition of typically male and typically female jobs
(DGCT);

- the traditionally greater value given to male work in
relation to female work (CSM, IGMSST, Ministere de la
Promotion Féminine du Luxembourg), and the traditional
identification of the man with the “financial support” of
the family (Gender Equality Ombudsman in Norway).
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The fact that the combination of a career and motherhood and
family assistance is almost always undertaken by women
(DGCT, CSM, IGMSST, most members of the APG — fifteen
out of the twenty members, which replied to the questionnaire -
Ministére de la Promotion Féminine du Luxembourg). Some
Partners also indicated two other factors linked to this factor:

- the fact that women tend to have shorter or interrupted

careers (Office of the Director of Equality
Investigations)*;

- the idea that male employees have more time available or
greater working capacity (five APG members).

Possible market requirements, which give rise to better pay for
activities which are mostly male (DGCT).

Ineffectiveness of the existing legal provisions regarding these
matters (DGCT, IGT).

Lack of information on the part of workers with regard to their
rights in relation to pay discrimination and in relation to the
agencies and institutions to which they should have recourse
and the manner in which they should proceed in the event of
discrimination (DGCT).

Lack of an effective negotiation procedure and the outdated
nature of the collective bargaining instruments in force (IGT).
Inadequate performance evaluation systems in enterprises
(IGT).

“Interiorisation” by workers and their representatives that pay
inequality is despite everything “a lesser evil” (IGT, CGTP).

II. As we can see, the reasons indicated by the Partners are also
heterogeneous in nature, which reinforces the idea stated above that any
intervention in this area will have to be targeted at many aspects of the

process.

* According to information submitted by this Partner, in Ireland, this fact means that women have,
on average, a career 6 years shorter than men (Appendix 12, p. 1).

36



GUARANTEEING EQUAL PAY BETWEEN WOMEN AND MEN IN THE EUROPEAN UNION

3.2. The predominantly direct or indirect nature of pay
discrimination :

I. The replies to this question divide the Partners, but we consider that this
division has its source in a differing understanding of the very concepts of
direct and indirect discrimination. These replies therefore have to be
understood in the light of these differing understandings.

1. The DGCT, IGT, CGTP, CIDM, IGMSST, most members of the APG
(fourteen out of the twenty, who replied to the questionnaire), and the
Ministére de la Promotion Féminine du Luxembourg, consider that most
pay discrimination is indirect. It should however be borne in mind that
some of these replies are based on a concept of direct discrimination,
which relates exclusively to pay differences in respect of the same work
i.e. a restrictive understanding of the concept of direct discrimination.

The DGCT accordingly relates pay discrimination problems, which it
identifies as being most important (i.e. discrimination in relation to salary
supplements, in relation to maternity), to indirect discrimination.
Similarly, the IGT states that direct pay discrimination is practically
insignificant, but includes undervaluation of “essentially female
occupations” within indirect discrimination®.

The CSM considers that the response depends on the sectors in question
and refers that in some sectors such as agriculture there is direct pay
discrimination, while the discrimination in other sectors is indirect.

III. The Partners who give a broad meaning to the concept of direct
discrimination state that direct pay discrimination is prevalent. However,
according to them there is direct pay discrimination when, for example,
pay gaps arise from the different value given to occupational categories
and groups which are predominantly male or female, but correspond to
work of equal value — an example of this is the contribution of the Gender
Equality Ombudsman in Norway.

¢ (Appendix 2, p. 2). This partner also included discrimination arising from the exercise of rights
related to maternity and family assistance within the ambit of direct and indirect discrimination.
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3.3. Characterisation of direct pay discrimination /
incidence level

I. We asked the Partners about the prevalent incidence of these practices,
in basic salary, supplemental payments or other employment-related
payments by the employer (e.g. meal allowances, productivity, attendance
and other bonuses, etc...), or a combination of these two factors, in order
to obtain a better characterisation of direct discrimination.

II. The following Partners considered that direct pay discrimination exists
both at the level of pay and at the level of other supplemental payments:
CGTP, CIDM, CSM (although it considers that there is less direct
discrimination because it is easier to detect and control), some members
of the APG (2), and the Ministére de la Promotion Féminine du
Luxembourg.

The DGCT, IGMSST and the CEJ, and seven members of the APG,
considered that direct pay discrimination exists above all, but not
exclusively, in relation to employment related payments by the employer,
other than the salary, such as meal allowances and bonuses.

II1. It follows from the above that it is not possible to establish a majority
opinion regarding the incidence of direct discrimination from the
Partners’ replies. We therefore conclude that these practices may affect
both basic salary and supplemental payments.

3.4. Characterisation of indirect pay discrimination / trigger
factors

1. We also questioned the Partners regarding the motivations related to
indirect pay discrimination in order to achieve a better characterisation of
indirect pay discrimination.

The Partners’ replies indicate various factors which trigger this type of
discrimination. It should however be noted that some of these factors
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were considered to be of general incidence, while others were considered
by some Partners to apply more to specific occupational categories or

sectors.

IL Subject to this proviso, the following factors were identified as being
at the source of indirect discrimination:

a)

b)

d)

The workers’ family circumstances and the fact that it is women
who are above all responsible for family assistance and
reconciliation (DGCT, IGT, CIDM, CSM, CEJ, CGTP and most
members of the APG (15, of the 20 who replied to the
questionnaire), and the Ministére de la Promotion Féminine du
Luxembourg — which are considered by the Partners to be a
factor of discrimination of general incidence.

Maternity (DGCT, IGT, CIDM, CSM, CGTP, CEJ, and most of
the APG members (15, of the 20 who replied to the
questionnaire, and the Ministére de la Promotion Féminine du
Luxembourg) — which the Partners consider to be a
discrimination factor of general incidence.

The tendency to attribute a lesser value to essentially female
occupations (IGT, CSM, IGMSST, CGTP)’' — considered by the
Partners to be a discrimination factor of general incidence.

The major segmentation of the labour market between men and
women combined with the previous factor (Ministére de la
Promotion Féminine du Luxembourg) — which is considered by
this Partner to be a discrimination factor of general incidence.
The CGTP also refers to this factor.

The fact that promotion criteria emphasise factors which are
easier for male workers to comply with (CIDM, two member of
the APG) — considered by these Partners to be a discrimination
factor of general incidence; other Partners (DGCT, CSM, CEJ)
consider that this factor is particularly relevant in specific
occupational sectors.

3! It should be noted however that Partners such as the Gender Equality Ombudsman in Norway
value this type of factor as indicators of direct discrimination, e.g., because of the direct effect
thereof on pay discrimination between groups of workers belonging to occupational categories,
which are mostly male or mostly female dominated.
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f) The formal integration of male and female workers in different
occupational categories at the time of the signing of
employment contracts (IGMSST, CEJ), i.e. associated with the
existence of predominantly female occupational categories
(IGMSST??) — considered by the Partners to be a discrimination
factor of special incidence in certain occupational areas.

3.5. Analysis

I. The following conclusions in terms of the diagnosis of the current
situation can be drawn from the contributions made by all the Partners
regarding the characterisation of existing discrimination and the reasons
therefor:

1. So far as the reasons underlying discriminatory practices are
concerned, it emerges that pay discrimination has its origin in a
combination of factors which are very heterogeneous in terms of
both the nature thereof (sociological and economic factors, but
legal and administrative factors as well) and the moment at
which they arise (discrimination can arise during the
performance of a contract or prior to the making thereof, in
relation to the creation of occupational categories in collective
bargaining agreements, or as a consequence of the traditional
segmentation of the labour market).

This combination of factors renders such discrimination very
complex. It is therefore advisable that any legislative
intervention or promotion of good practices in this area should
take the many factors in play into consideration.

2. Some of the factors indicated by the Partners are particularly
likely to give rise to indirect pay discrimination — for example,
maternity and the family circumstances of female workers or
other career interruptions for family reasons. This fact
demonstrates the importance of the link between equal pay and

52 This partner links the recognition of predominantly female occupational categories with jobs
involving tasks which demand manual dexterity or which are related to organisation - Appendix 8.
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the right to a balanced reconciliation between family life and
work.

3. The interpretation of the concepts of direct and indirect
discrimination by the Partners is not unanimous and affects the
categorisation of certain discriminatory practices. It may
accordingly be useful to clarify these concepts.

4. Pay discrimination affects both basic pay and pay supplements.
However, in the latter case, the Partners are not always aware of
the existence of a discriminatory practice.

5. The repeated references by the Partners to the “ineffectiveness”
of the law, the imprecise nature of some concepts in this area —
i.e. the concept of “work of equal value” — and the above-
mentioned difficulty in the interpretation of the concepts of
direct and indirect discrimination, indicate that there is a need
for a legislative intervention or for the promotion of good
practices in order to obtain an improved specification of some
key operational concepts in this area.

6. The repeated references by the Partners to discrimination arising
from collective bargaining, i.e. with regard to the description of
occupational categories in collective bargaining agreements, and
the recognition of a certain lack of interest on the part of
collective bargainers in this topic suggest that legislative
intervention or promotion of good practices, so that these issues
are systematically taken into account by social partners in
collective bargaining, may be in order.

7. The references to the trend to the segmentation of the labour
market and the inherent discriminatory consequences thereof,
which are a consequence of the lesser value given to the work
done in predominantly female sectors, give rise to a need for a
particularly careful reflection on the concept of work of equal
value, which is the main tool in the fight against such
discrimination.

8. The references made by the Partners to a lack of information on
the part of workers (and of others involved), with regard to
existing rights in this area and the applicable legislation, suggest
that there is a need for good practices in enterprises, among
trade unions and in Courts with a view to the creation of an
awareness of this subject matter.
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9. Finally, the references to the difficulties in the implementation
of the principle of equal pay in the legal system (both in the
commencement of proceedings, success therein and evidential
difficulties) suggest the need for reflection on the possibility of
improving the rules regarding the burden of proof and the
procedural rules in order to increase the effectiveness of the
principle.

4. Conclusions: diagnosis of the current situation regarding the
implementation of the principle of equal pay between men
and women and identification of the main problem areas for
the application of this principle

L In this part of our study, we shall draw some conclusions regarding the
diagnosis of the current situation in terms of the implementation of the
principle of equal pay between men and women for equal work or work
of equal value.

In our opinion, the analysis made justifies a general conclusion and the
identification of various specific problem areas, which exist within the
overall principle of equal pay.

II. The general conclusion is naturally the confirmation of the difficulties
in the practical implementation of the principle of equal pay for male and
temale workers who do equal work or work of equal value. Despite the
prominence given to this topic in community law and in the legal systems
of most Member States, the principle is of limited effect. Implementation
problems are common to States with differing economic characteristics
and socio-cultural traditions, although the nature of the problems is
different.

II1. In addition to this general diagnosis, which confirms the results of
previous studies of this subject matter, mentioned in the introduction to
this study, this analysis introduces an additional factor into the debate.
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For the fact is that the replies to the various questions posed by the
Partners also enable us to identify the most problematic areas in terms of
the implementation of the principle of equal pay.

Based on the Partners’ contributions we consider that the following main
problem areas can be identified, so far as the principle of equal pay is
concerned:

1) Problems of the visibility of the principle of equal pay

2) Problems of the clarification of the content of the principle’s
operational concepts, particularly the concepts of direct and
indirect discrimination and the concept of work of equal value

3) Evidential problems involved in proving discrimination and
other linked procedural problems

4) Sociological/cultural problems with regard to the traditional
division of social roles between men and women

IV. The first major problem area, which affects the principle of equal pay
between men and women concerns the lack of visibility of the principle
within the legal system.

It should be borne in mind that this lack of visibility is observed in the
various sectors of the economy and affects the many institutions involved
in this subject-matter. Accordingly:

- there is a certain lack of awareness in enterprises and in some
public departments of the discriminatory nature of some
practices;

- so far as workers and their representatives in collective
bargaining are concerned, the problem of gender-related pay
discrimination is considered to be a lesser evil and it is
recognised that the poor representation of women on the
decision-making bodies in collective bargaining procedures
renders the question even less visible at that level;

- so far as the public inspection services are concerned, it is
acknowledged that the problem is neither recognised nor
considered to be a priority and further that the work of the
inspection services is obstructed by the lack of powers and
duties in this area;

- finally, there is a poor awareness of this subject matter in the
courts.
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Accordingly, measures which could increase the visibility of the principle
could be a first area for legislative intervention or for the promotion of
good practices, to contribute to increasing the effectiveness of the
principle.

V. A second problem area in the implementation of the principle of equal
pay, which is eminently technical, concerns the key operational concepts
of the principle of equal pay. As we have seen, the Partners consider that
some of these concepts are vague or inaccurate and state that there are
difficulties in detecting and proving discrimination.

It appears to be particularly difficult to interpret and apply the concepts of
direct and indirect discrimination and particularly the concept of work of
equal value. Furthermore, so far as the interpretation and application of
this latter concept is concerned, this involves two steps (job classification
and the selection of the criteria to be used in job comparison), which are
per se difficult to control from the point of view of gender neutrality.

A second area for legislative intervention in this area could be to increase
the operational effectiveness of these concepts by way of an improved
integration of the contents thereof.

VL The third problem area identified by the analysis made in this study
concerns the procedural difficulties inherent in the principle of equal pay,
which was particularly referred to by Project Partners who have a judicial
role, is the insignificant number of proceedings commenced with regard
to equality (a particularly serious aspect in the Portuguese case, which is
also referred to by Partners from other countries) and the difficulty
involved in the successful prosecution of such proceedings because of
evidential difficulties.

It is recognised that the volume of legal proceedings with regard to a
specific right, guarantee or legal concept, to a certain extent proves the
vitality of the said right or legal concept, while a lack of such litigation
may indicate both a high level of compliance with the legal provision or a
generalised lack of confidence in the capacity of the legal system to
promote co-active compliance therewith... In the Portuguese case, we fear
that the absence of legal proceedings indicates the second alternative, as
the low number of existing cases regarding gender-related pay
discrimination is a matter of public knowledge.
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A third area of legislative intervention could be the improvement of the
procedural rules, which apply in these cases.

VIL Finally, we consider that the Partners’ replies to the questionnaire
indicate a final problem area in the implementation of the principle of
equal pay for men and women: i.e. the clear connection between job
evaluation and pay calculation systems, on the one hand, and some
traditional social stigmas, on the other.

Of these social stigmas, the following appear to us to be particularly
relevant:

- the overvaluation of occupational factors, which are easier for
male workers to fulfil than for female workers, which has a
direct effect on job evaluation criteria;

- the traditional gender-based segregation of the labour market,
which is, per se, a discrimination factor, but which has greater
weight when combined with the preceding factor and is a source
of pay discrimination between categories of workers;

- the traditional assumption of family tasks by women, even if
they are workers, which is reflected in pay systems and renders
access to pay supplements established by reference to the
typical employment relation, in terms of career continuity and
full-time working more difficult™.

Although this is the area which is perhaps the most difficult to deal with,
given the extra—legal nature of these factors, it is important to bear them in
mind because of the direct impact thereof on aspects which are
susceptible to legislative intervention — such as those related to job
evaluation criteria, the concept of work of equal value or the way in
which the legal system is organised in relation to the protection of
maternity and family assistance.

It is therefore opportune to consider whether this area should also be the
subject matter of study, to consider the extent to which the promotion of
good practices or the introduction of new rules regarding job evaluation
criteria, the concretisation of the concept of work of equal value or the
promotion of a more balanced division of the tasks inherent in family life

3 On the concept of typical work see M. R. PALMA RAMALHO, Da Autonomia Dogmdtica do
Direito do Trabalho cit., 537 et seq.
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between men and women (including the tasks involved in maternity and
paternity) can contribute to the reversal of the traditional social roles on
which discrimination is based.

VIII. The general conclusion we have reached demands the study of the
possibility of new legislative solutions or the promotion of good practices,
which make it possible to increase the level of the practical effectiveness
of the principle of equal pay. The identification in this study of the areas,
which are most problematic in terms of the implementation of the
principle, will make it possible to establish the parameters of this study.

It is this stady which will occupy the following chapters of this work. We
shall first review existing legislative solutions developed in some legal
systems in order to increase the effectiveness of the principle and then
suggest some legislative solutions and good practices to the same end.
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III- THE EFFECTIVENESS OF THE PRINCIPLE OF EQUAL

PAY BETWEEN MEN AND WOMEN IN SOME LEGAL
SYSTEMS

1. Methodology and sequence

I. This part of our study seeks to determine the point to which the
Member States of the European Union or other States have already
developed legislative solutions and good practices that are able to help
improve the effectiveness of their legal systems in the practical
implementation of the principle of equal pay for women and men who do
equal work or work of equal value.

II. As referred in the introductory part of this study, our analysis does not
attempt to be exhaustive and certainly does not hope to reconstitute the
complex package of rules that seek to further the Community principle of
equal pay for men and women in each of the different countries we have
looked at, quite simply because that is not the objective of our study.

Inasmuch as our intention is to contribute to improving the real
effectiveness of the equal pay principle, the methodology that we have
adopted is based on a transversal analysis and on the selection of
information from various legal systems. This will enable us to see the
extent to which states have already managed to develop